Florida Law Review
Volume 16

Issue 2

Article 1

September 1963

Foreward
Robert F. Kennedy

Follow this and additional works at: https://scholarship.law.ufl.edu/flr
Part of the Law Commons

Recommended Citation
Robert F. Kennedy, Foreward, 16 Fla. L. Rev. 143 (1963).
Available at: https://scholarship.law.ufl.edu/flr/vol16/iss2/1

This Article is brought to you for free and open access by UF Law Scholarship Repository. It has been accepted for
inclusion in Florida Law Review by an authorized editor of UF Law Scholarship Repository. For more information,
please contact kaleita@law.ufl.edu.

Kennedy: Foreward

University of Florida Law Review
VOL. XVI

FALL 1963

No. 2

FOREWORD
ROBERT

F. KNmDy

Attorney General of the United States
The methods we employ in the enforcement of our criminal
law have aptly been called the measure by which the quality of
our civilization may be judged. Coppedge v. United States,
369 U.S. 438, 449 (1961).
The administration of criminal justice is a matter of current interest
and concern throughout the United States. This is particularly so in
the Department of Justice, which is charged not only with the responsibility to prosecute crimes, but, equally, with a heavy responsibility
for improving criminal procedure in the federal courts. We have
sought to meet this responsibility in a number of ways.
In April 1961, I appointed a Committee on Poverty and the Administration of Federal Criminal Justice to identify and study the
problems which confront persons of limited means charged with
federal crimes. After nearly two years of study, the Committee, composed of experienced judges, law professors and practitioners, concluded that our federal courts are seriously handicapped in administering justice to defendants without adequate funds. To cure these
deficiencies the Committee proposed many legislative and administrative changes in federal criminal practice.
One of the chief contributions of this Committee is the proposed
Criminal Justice Act of 1963. By the time this Symposium reaches
its readers, I am hopeful that this bill will be well along the path to
congressional approval.
The Committee found that defendants without means plead guilty
far more often than those who have the funds to provide for an adequate defense. It found that even those with enough funds to pay for
an attorney may not be able to afford necessary investigation or expert witnesses. And it found that the defendant able to afford a
proper defense also is more likely, even if convicted, to be put on
probation than is his less fortunate counterpart.
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There is no criticism of attorneys in these findings, but rather a
criticism of our present system, which puts the entire burden for the
defense of poor defendants on the shoulders of court-appointed, unpaid counsel. We can scarcely call just a system of justice in which
the scales are tipped by gold and silver rather than by fact and law.
The Criminal Justice bill, which has received wide professional
and bipartisan support, would require district courts to provide representation for financially unable defendants in federal criminal cases
by publicly compensated private attorneys, by a federal public defender and assistants, by attorneys furnished by a bar association or a
legal aid society-again publicly paid-or other local defender organization, or by a combination of these methods.
An adequate defense, within the terms of the Act, would include
not only representation at every stage of the proceedings from the
defendant's initial appearance, but also investigative, expert and other
services. The Act is not limited in its application to an accused who
is destitute, but provides rather 'that partial payments may be required of the defendant and that it applies at any stage of proceedings
in which the accused is found financially unable to obtain counsel or
services necessary to an adequate defense.
The traditional right to freedom before conviction, to enable a
defendant to provide financially for his family and his defense and to
actively participate in the preparation of that defense, is another facet
of the administration of federal criminal justice which is receiving
attention. The report of the Committee on Poverty and the Administration of Federal Criminal Justice advanced the proposition that
"the bail system administered in the federal courts, relying primarily
on financial inducements to secure the presence of the accused at the
trial, results in serious problems for defendants of limited means, imperils the operation of the adversary system, and may even fail to
provide the most effective deterrence of non-appearance by accused
persons.
The Department of Justice, while recognizing that the granting of
pretrial release is a prerogative of the courts, has urged the broadening of the practice of releasing defendants on their own recognizance
and has directed United States Attorneys to take the initiative in recommending such release when there is no substantial risk of the defendants' failure to appear at the specified time and place. In addition, the Department of Justice has joined as co-sponsor with the Vera
Foundation of New York City in a fact-gathering and educational
project leading to a National Conference on Bail. The project's purpose is twofold: (1) to assemble data on the administration of bail in
the United States and various proposals and experiments for its im-
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provement, and (2) to make such information available to states and
localities throughout the country.
Recognition of the need for further improvement in the administration of federal criminal justice is also reflected in proposed amendments to the Federal Rules of Criminal Procedure. Efforts to eliminate the unnecessary detention of defendants are reflected in the
proposed amendment to Rule 46 of the Federal Rules of Criminal
Procedure. This would authorize the acceptance of cash or Government securities in an amount less than the face amount of the bond,
or the release of the defendant without security upon such conditions
as may be prescribed to insure his appearance.
Among the other innovations and modifications which have been
submitted in this first major revision of the Rules since 1946 are provisions for pretrial conferences; for demand by the Government of
notice of alibi; for the extension of the authority to take depositions to
the Government, authority now held only by the defendant, for the
enlargement of the scope of pretrail discovery; and for the assignment
of counsel at the earliest possible stage to defendants who are unable
to obtain counsel.
The proposed amendments submitted by the Committee on Rules
of Practice and Procedure of the Judicial Conference of the United
States and other suggestions are being carefully studied by the Department of Justice with the aim that the simple, effective, and expeditious prosecution of crimes may be properly balanced against the
necessity for preserving and safeguarding the fundamental rights of
the accused.
At the state level the administration of criminal justice must also
be subjected to continuous and critical scrutiny. It is, after all, the
states which have jurisdiction over the vast majority of all criminal
offenses, and it is the states which bear the principal burden of updating and modifying criminal law and procedure so as to conform to
the constitutional standards defined by the Supreme Court.
As the last term of the Supreme Court indicates, it is increasingly
likely that these standards will approximate those defined as fundamentally fair in the federal courts. The recent decision in Gideon v.
Wainwright, obligating states to furnish counsel in felonious noncapital
as well as capital cases, is one example. So too is Ker v. California,
where eight Justices agreed that the general criteria for defining an
unreasonable search and seizure under the fourth amendment for
federal law enforcement officers must also apply to state officers under
the fourteenth amendment.
I am confident that these recent decisions ultimately will find wide
acceptance among those concerned with state law enforcement. And
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I know that 'the states will rise to the challenges posed by these Supreme Court rulings. It is gratifying to note that the legislature in
Florida acted promptly to comply with the mandate of the Gideon
case by establishing public defender officers throughout the state to
provide indigent defendants with adequate representation.
This, then, is a time of accelerated effort to strengthen and to improve the administration of criminal law both Oct the federal and state
levels, and this Criminal Law Symposium is particularly appropriate.
The problems discussed in this Symposium include some of the most
challenging in the field and they deserve the thoughtful attention they
are accorded here.
Much has been done. Much more is being done or studied. But
vital areas remain in which the administration of criminal justice by
state and federal governments has been found wanting. Procedure is
no less central than substance and it is my hope that efforts such as
this Symposium will strengthen the concern and interest of bench,
bar, and public alike in improving this measure of the quality of our
society.
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